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Commercial law in Zimbabwe constitutes the primary legal framework governing the rights, relations, and conduct
of persons and businesses engaged in commerce, merchandising, trade, and sales. Rooted in a complex synthesis
of Roman-Dutch law and English Common Law, the Zimbabwean commercial legal landscape has evolved
significantly since the landmark publication of A Handbook on Commercial Law in Zimbabweby Arthur J. Manase
and Lovemore Madhuku. This article provides a technical, in-depth analysis of the core pillars that define
commercial interactions within the jurisdiction, offering a roadmap for legal practitioners, investors, and students.

1. The Theoretical Foundation and Sources of Commercial Law

The legal system of Zimbabwe is hybrid. Unlike many of its neighbors who rely solely on English Common Law,
Zimbabwe utilizes a system where Roman-Dutch law serves as the common law (the default law in the absence of
legislation), while English law heavily influences specific sectors like company law, insurance, and negotiable
instruments. To understand commercial law in Zimbabwe, one must navigate four primary sources:

e The Constitution of Zimbabwe: As the supreme law, any commercial statute inconsistent with it is void. It
provides the framework for property rights and the right to administrative justice.

 Legislation (Statutory Law): Acts of Parliament such as the Companies and Other Business Entities Act
[Chapter 24:31] and the Contractual Penalties Act [Chapter 8:04].

« Judicial Precedent (Stare Decisis): Decisions from the High Court and Supreme Court of Zimbabwe that
interpret commercial disputes.

e Customary Law: While primarily relevant to personal law, it can occasionally intersect with commercial
dealings in rural and communal land contexts.

Table 1: Comparison of Legal Influences on Zimbabwean Commercial Law



Legal Origin Area of Influence Core Principles Applied

Roman-Dutch Law General Contract Law, Ownership Caveat emptor, Good faith (Bona
fides), Unjust enrichment.

English Common Law Company Law, Insurance, Agency Fiduciary duties, Doctrine of
disclosure, Separate legal personality.

Statutory Law Regulation, Consumer Protection Compliance, Regulatory filings,
Mandatory disclosures.

2.The Law of Contract: The Bedrock of Commerce

In Zimbabwe, the Law of Contract is the most critical component of commercial law. It is governed by the common
law principle of pacta sunt servanda—agreements must be kept. For a commercial contract to be legally binding
and enforceable in a Zimbabwean court, five essential elements must coexist.

Technical Requirements for Contractual Validity

1. Consensus (Agreement): There must be a clear offer and an unequivocal acceptance. The minds of the
parties must meet (animus contrahendi).

2. Capacity: The parties must have the legal standing to contract. This excludes minors (under 18), persons of
unsound mind, and certain insolvent entities.

3. Legality (Lawfulness): The agreement must not violate any statute or public policy. For example, a contract to
smuggle minerals is void ab initio.

4. Possibility of Performance: The obligations must be physically and legally capable of being performed at the
time the contract is entered into.

5. Formalities: While most contracts in Zimbabwe are valid even if oral, specific contracts (e.g., the sale of land
or hire-purchase agreements) must be in writing and signed.

The Impact of the Contractual Penalties Act [Chapter 8:04]

Unlike some jurisdictions where penalty clauses are strictly prohibited, Zimbabwe’s Contractual Penalties Act
allows for penalty clauses but grants courts the power to reduce the penalty if it is out of proportion to the prejudice
suffered by the creditor. This represents a significant technical nuance for drafters of commercial agreements.

3. Business Entities and Corporate Governance

The enactment of the Companies and Other Business Entities Act [Chapter 24:31] replaced the antiquated
Companies Act, introducing modern concepts such as the Private Business Corporation (PBC)and enhanced
electronic registration processes. This legislation is the primary vehicle for commercial activity.

Comparison of Business Structures in Zimbabwe



Entity Type Liability Governance Structure Suitability

Sole Proprietorship Unlimited Personal Liability Owner-managed Small-scale traders

Partnership Joint and Several Liability Partnership Agreement Professional firms
(Lawyers, Accountants)

Private Business Corp Limited Liability Members (max 20) SMEs and startups

(PBC)

Private Limited Company Limited Liability Board of Directors Medium to large enterprises
(Pvt Ltd)

The Concept of Separate Legal Personality

Central to Zimbabwean corporate law is the principle established in Salomon v Salomon &amp; Co Ltd, where a
company is treated as a legal person distinct from its members. This "corporate veil" protects shareholders from
personal liability. However, the courts can "pierce the veil" in instances of fraud, reckless trading, or where the
company is a mere alter ego of the controllers.

4. Law of Purchase and Sale

In Zimbabwean commercial law, the contract of sale (emptio venditio) is an agreement where one party (the seller)
undertakes to deliver a thing (the merx) to another (the buyer), and the buyer agrees to pay a certain sum of money
(the pretium).

Warranty Against Latent Defects

Under Roman-Dutch law, sellers are impliedly deemed to warrant that the goods sold are free from latent defects. If
a defect is discovered that existed at the time of sale but was not apparent upon reasonable inspection, the buyer
has two technical remedies:

« Actio Redhibitoria: To cancel the contract and seek a full refund if the defect is so material that the buyer
would not have purchased the item had they known of it.

¢ Actio Quanti Minoris: To claim a reduction in the purchase price while keeping the item, applicable when the
defect is not fundamental enough to warrant cancellation.

5.The Law of Agency and Commercial Representation

Commerce often requires acting through intermediaries. The Law of Agencyin Zimbabwe governs the relationship
where one person (the Agent) is authorized by another (the Principal) to create legal obligations between the
Principal and Third Parties.

Key Technical Obligations of the Agent

» Fiduciary Duty: The agent must act in the best interest of the principal and avoid conflicts of interest.

e Duty of Care and Skill: The agent must perform tasks with the level of competence expected in their
profession.

e Duty to Account: All monies or property received on behalf of the principal must be meticulously recorded and
remitted.

¢ Prohibition of Secret Profits: Any commission or benefit received beyond the agreed remuneration must be
disclosed to the principal.



6. Financial Law: Negotiable Instruments and Banking

The Bills of Exchange Act [Chapter 14:02]remains the cornerstone of financial transactions. It regulates
cheques, bills of exchange, and promissory notes. Despite the digital shift, these instruments remain legally
significant for securing debt and facilitating international trade.

Technical Elements of a Bill of Exchange

For a document to qualify as a bill of exchange under Zimbabwean law, it must be:

An unconditional order in writing.

Addressed by one person to another.

Signed by the person giving it.

Requiring the person to whom it is addressed to pay on demand or at a fixed future time.
A sum certain in money.
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7. Insolvency and Corporate Recovery

When commercial entities fail, the Insolvency Act [Chapter 6:07]dictates the process. Zimbabwe has moved
toward a "business rescue" model, similar to Chapter 11 in the US or Business Rescue in South Africa. This
process aims to rehabilitate companies that are financially distressed but potentially viable, rather than proceeding
immediately to liquidation.

The Business Rescue Procedure
The technical workflow for business rescue involves:
¢ Resolution: The board of directors files a resolution to begin rescue proceedings.
* Appointment: A Business Rescue Practitioner (BRP) is appointed to take control of the company.

e Moratorium: A legal stay is placed on all claimant actions against the company.
¢ The Plan: The BRP develops a rescue plan which must be approved by creditors and shareholders.

8. Dispute Resolution in the Commercial Sector

Efficiency in resolving disputes is a hallmark of an effective commercial law system. In Zimbabwe, commercial
disputes are handled by the Commercial Division of the High Court, which utilizes specialized rules designed to
expedite cases.

Arbitration vs. Litigation



Feature Litigation (Court) Arbitration

Publicity Public record Private and confidential

Speed Subject to court backlogs Generally faster; set by parties

Expertise Generalist Judges Specialist Arbitrators

Appeal Rights of appeal to Supreme Court Limitgd grounds for setting aside
awar

The Arbitration Act [Chapter 7:15], based on the UNCITRAL Model Law, makes Zimbabwe a favorable seat for
domestic and international commercial arbitration. This is particularly relevant for the mining and agricultural
sectors where complex technical disputes arise.

9. Practical Implementation: A Checklist for Commercial Compliance

For any entity operating within the Zimbabwean jurisdiction, the following procedural steps are mandatory for legal
and operational integrity:

1. Entity Registration: Ensure the business is registered with the Registrar of Companies and Other Business
Entities.

2. Tax Compliance: Register with the Zimbabwe Revenue Authority (ZIMRA) for Income Tax, VAT, and PAYE.

3. Licensing: Obtain necessary sector-specific licenses (e.g., from the Postal and Telecommunications
Regulatory Authority or the Zimbabwe Investment and Development Agency).

4. Employment Contracts: Draft contracts that comply with the Labour Act [Chapter 28:01], ensuring clear
distinction between employees and independent contractors.

5. Intellectual Property: Register trademarks and patents with the African Regional Intellectual Property
Organization (ARIPO) or the local patents office to protect commercial assets.

10. Challenges and Evolutionary Trends

The commercial legal framework in Zimbabwe faces several contemporary challenges. The volatility of the local
currency and the introduction of various statutory instruments (Sls) regarding multi-currency regimes have created
complexities in monetary obligations and debt valuation. Legal practitioners must stay abreast of the Exchange
Control Act and frequent amendments to financial regulations.

Furthermore, the rise of e-commerce has led to the enactment of the Cyber and Data Protection Act [Chapter
12:07]. Commercial entities must now implement stringent data processing protocols to avoid heavy penalties,
marking a shift from traditional paper-based commercial law to a digitally integrated legal environment.

The study of commercial law in Zimbabwe is not merely an academic exercise; it is a prerequisite for navigating
one of Southern Africa’'s most resilient and complex markets. By adhering to the principles of Roman-Dutch
common law while embracing modern statutory reforms, Zimbabwe continues to refine a legal environment
conducive to both domestic growth and international partnership. The legacy of early scholars like Manase and
Madhuku remains relevant, providing the necessary scaffolding upon which modern commercial practice is built.
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