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In the complex landscape of global infrastructure and engineering, the selection of a standard form of contract is a 

pivotal decision that determines the risk profile, management style, and ultimately the success of a project. 

Historically, the International Federation of Consulting Engineers (FIDIC) suite has dominated the international 

scene, offering a traditional approach rooted in common law principles. However, the New Engineering Contract 

(NEC), particularly in its NEC4 iteration, has emerged as a formidable challenger, advocating for a paradigm shift

toward collaboration, proactive management, and 'plain English' clarity.

The Theoretical Framework: Divergent Philosophies

To understand the technical differences between NEC and FIDIC, one must first grasp their underlying 

philosophies. FIDIC is often described as a traditionalist framework. It is built upon the concept of the 'Engineer'

as an impartial administrator who balances the interests of the Employer and the Contractor. The FIDIC suite, often

referred to as the 'Rainbow Suite' due to its color-coded books, allocates risk based on who is best positioned to

manage it, often resulting in a detailed, prescriptive set of rules that can become adversarial if not managed

carefully.

Conversely, the NEC philosophy is grounded in proactive project management and 'mutual trust and 

cooperation.' Clause 10.1 of the NEC4 contract explicitly requires parties to act 'in a spirit of mutual trust and 

cooperation.' Unlike FIDIC, which focuses on what happens after a problem occurs (claims), NEC focuses on 

identifying and mitigating risks before they impact the project through its unique Early Warning System (EWS).

Key Structural Differences

Structurally, the two suites differ significantly in their modularity and drafting style. FIDIC provides a fixed set of 

conditions for specific procurement routes (e.g., the Red Book for employer-designed works, the Yellow Book for 

contractor-designed works). NEC, however, uses a modular approachconsisting of core clauses, main options (A-

F), and secondary options (X-clauses). This allows the NEC to be tailored to a vast range of sectors, including civil

engineering, supply of goods, and professional services, without changing the core contractual language.

Technical Analysis of Core Mechanics

1. The Role of the Contract Administrator

In a FIDIC Red Book contract, the Engineeris the central figure. The Engineer issues instructions, certifies

payments, and makes initial determinations on claims. While the 2017 updates to FIDIC require the Engineer to act

neutrally when making determinations, the role remains that of an intermediary. 

In NEC4, the role is split between the Project Manager and the Supervisor. The Project Manager has broad

powers to issue instructions and make assessments, but their focus is purely on the management of the contract

rather than the technical 'quality' oversight, which is the domain of the Supervisor. This separation of duties is

intended to prevent the management of time and cost from being clouded by technical disputes.

2. The Programming and Time Management Engine



Perhaps the most significant technical differentiator is the treatment of the project schedule. In NEC, the 'Accepted 

Programme'is a living document. It must be updated regularly (typically every month), and failure by the Project

Manager to respond to a submitted programme can lead to 'deemed acceptance.' The programme in NEC is not

just a schedule; it is a tool for assessing the impact of changes in real-time.

In FIDIC, the Programmeis a submittal under Clause 8.3. While it is essential, it does not hold the same

contractual weight in the day-to-day assessment of delays as the NEC programme. FIDIC’s time management is

often 'retrospective,' where delays are analyzed after the fact to determine entitlement to an Extension of Time

(EOT).



Feature FIDIC (Red/Yellow Book) NEC4 (ECC)

Language Legalistic, complex sentences. Plain English, present tense.

3. Financial Management and Compensation Events

NEC merges the concepts of 'claims' and 'variations' into a single mechanism known as Compensation Events 

(CE). Under Clause 60.1, there are 21 defined compensation events. When a CE occurs, the contractor submits a 

quotation that includes both the cost impact (defined cost plus fee) and the time impact. Once the Project

Manager accepts the quotation, the prices and the completion date are adjusted simultaneously. This 'forward-

looking' assessment prevents the 'tail-end' claims that plague FIDIC projects.

FIDIC maintains a distinction between Variations (Clause 13) and Claims(Clause 20). Variations are typically

valued based on Bill of Quantities rates, while claims follow a strict notice procedure (28 days). If a contractor

misses the notice period, they may lose their entitlement entirely—a concept known as a 'condition precedent.'

Technical Workflow: Handling a Change in Scope

To illustrate the procedural differences, let us examine the workflow for a change in scope (a variation):

FIDIC Workflow:

1.  Instruction: The Engineer issues an instruction under Clause 13.1.

2.  Proposal: The Contractor may be asked to submit a proposal, or they simply execute the work.

3.  Valuation: The work is measured and valued using existing rates in the Bill of Quantities (BoQ).

4.  Claim (If applicable): If the Contractor believes the instruction causes delay, they must submit a separate 

Notice of Claim within 28 days under Clause 20.2.

5.  Determination: The Engineer determines the EOT and additional payment.

NEC4 Workflow:

1.  Notification: The Project Manager notifies a Compensation Event and simultaneously instructs the Contractor 

to submit a quotation.

2.  Quotation: The Contractor submits a quotation within 3 weeks, showing the effect on the Prices and the 

Completion Date using Defined Cost (actual or forecast cost) rather than BoQ rates.

3.  Assessment: The Project Manager replies within 2 weeks.

4.  Implementation: Once accepted, the contract is formally amended. The price and time are 'settled' 

immediately.

Mathematical Models for Cost Assessment

In NEC4, the calculation of cost is based on the Shortened Schedule of Cost Components (SSCC) or the 

Schedule of Cost Components (SCC). This is a radical departure from FIDIC’s rate-based system.

NEC Cost Formula:Price for Work Done to Date (PWDD) = Actual Defined Cost + Fee

Where:Defined Cost = The cost of components in the SCC (People, Equipment, Plant, Materials, etc.) less 

Disallowed Cost.Fee = A tendered percentage applied to the Defined Cost to cover overheads and profit.

This 'open-book' approach requires the Contractor to maintain rigorous cost records, which can be administratively

burdensome compared to the 'fixed-rate' approach of FIDIC.



Suitability and International Application

The choice between NEC and FIDIC often depends on the Governing Law and the Location of the project.

•  FIDIC: Preferred in civil law jurisdictions and by Multilateral Development Banks (World Bank, JICA). Its 

language is more compatible with the legal frameworks of the Middle East, Africa, and parts of Europe.

•  NEC: Dominant in the UK, Hong Kong, and South Africa. It is increasingly used in Australia and New Zealand. 

It is highly suited for complex projects where the scope is likely to evolve, as its management processes can handle 

volatility better than FIDIC.

Integration with BIM and Modern Technology

NEC4 is natively 'BIM-ready.' Secondary Option X10specifically addresses Information Modelling, aligning the

contractual obligations with the digital twin and data exchange requirements of modern engineering. While FIDIC

released a BIM protocol in 2019, it remains an 'add-on' rather than a core integration.

Case Study: Failure Modes and Troubleshooting

A common failure mode occurs when parties use an NEC contract with a FIDIC mindset. This is particularly

prevalent in international projects where the local supply chain is used to traditional 'claim-and-argue' tactics.

Scenario: Failure to Notify Early Warnings

In a recent infrastructure project, a contractor encountered unforeseen ground conditions (a Compensation Event 

under NEC4 Clause 60.1(12)). Instead of issuing an Early Warning, they proceeded with the work, intending to

claim at the end of the month as they would under a FIDIC contract.

The Consequence: Under NEC4 Clause 63.7, if the Contractor fails to give an early warning that a 'competent 

contractor' would have given, the Compensation Event is assessed as if they hadgiven the warning. This means

the Project Manager can deduct the costs that could have been avoided if the warning had been issued promptly. In

this case, the Contractor lost 30% of their cost recovery because they failed to allow the Project Manager to explore

cheaper mitigation strategies.

Scenario: The 'Silent' Project Manager

Under FIDIC, if the Engineer remains silent on a claim, the claim simply remains 'open.' Under NEC4, 'silence' is 

regulated. If the Project Manager fails to respond to a notification of a Compensation Event within the stipulated 

timeframe, the Contractor can issue a reminder. If the silence continues for another two weeks, the event is 

deemed accepted. This prevents the 'bottleneck' of unresolved claims that often leads to litigation in FIDIC

projects.

Comparison of Dispute Resolution Mechanisms

FIDIC 2017 has significantly strengthened its Dispute Avoidance/Adjudication Board (DAAB)provisions. The

DAAB is a 'standing' board, meaning it is appointed at the start of the project and visits the site regularly. Its primary

goal is to resolve issues before they become formal disputes.

NEC4 uses Adjudication(Option W1 or W2) as the primary dispute resolution method. In many jurisdictions, this

is a 'pay now, argue later' mechanism where an independent adjudicator makes a binding decision within weeks.

While efficient, NEC's dispute resolution is often seen as more 'binary' than FIDIC’s board-based avoidance

strategy.



Secondary Option Clauses: The 'Tailoring' Tool

One of the technical strengths of NEC is the X-Clauses. These allow for precise risk tuning:

•  X1: Price adjustment for inflation (critical in volatile economies).

•  X2: Changes in the law.

•  X5: Sectional Completion (allowing the employer to take over parts of the site early).

•  X7: Delay damages (Liquidated damages).

•  X15: The Contractor’s liability for design (limiting it to 'reasonable skill and care' rather than 'fitness for 

purpose').

Strategic Selection Matrix

To assist Senior Strategists in selecting the correct form, the following technical criteria should be evaluated:

Choose FIDIC if:

•  The project is in a jurisdiction where Civil Law is dominant.

•  The Employer prefers a Fixed-Price/Lump Sum approach with minimal management involvement.

•  The Contractor and Supply Chain are not trained in NEC's rigorous administrative requirements.

•  The funding agency (e.g., World Bank) mandates the use of FIDIC.

Choose NEC4 if:

•  The project is highly complex with a high probability of scope change.

•  The Employer wants real-time visibility of cost and time impacts.

•  A Target Cost (Option C or D) procurement route is desired to incentivize the Contractor.

•  The parties are committed to a collaborative/partnering culture.

•  Digital integration (BIM) is a core requirement of the project delivery.

In conclusion, while both FIDIC and NEC serve the same fundamental purpose—the delivery of engineering works

—they operate through vastly different technical engines. FIDIC provides a robust, legally tested framework for risk

allocation and administration, suitable for traditional delivery. NEC provides a dynamic, management-centric

framework that prioritizes the 'now' over the 'later.' As the industry moves toward greater transparency and digital

integration, the NEC’s focus on proactive risk management and 'open-book' accounting is increasingly becoming

the benchmark for high-performance project delivery. However, the success of either form depends less on the

printed words and more on the parties' willingness to adhere to the administrative discipline and spirit of the chosen

contract.
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•  Comprehensive Guide to AIA Document A101-2017: Technical Analysis of the Standard Owner-
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   URL: http://alghafgolden.com/comprehensive-guide-aia-a101-2017-stipulated-sum.pdf
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